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mor¢ laims of the Plaintiffs’ Patent (U.S. Patent No. 10,477,838) by “offering for sale, selling,
and distributing knock-off versions of Plaintiffs’ BRISTLY® dog toothbrush.” (See ECF No. 2,
at5.) Plaintiffs allege, inter alia, that Defendants’ actions deprive Plaintiffs of the right to fairly

compete, result in actual confu n for consumers, cause harm to Plaintiffs’ reputations and

brand, and increase Plaintiffs’ costs of marketing its goods via the Internet. (/d. 9 35).

The Complaint also includes allegations of coordination between the Defendants. For
example, Plaintiffs aver that, “{c 1 information and belief, Defendants are working together to
mant cture, arrange the manufacture of and/or sell and otherwise distribute the Infringing
Prod ? (Id. 9 11). Plaintiffs also allege that “*Defendants are employing and benefiting from
subst lly similar, paid advertising and marketing and advertising strategies,” (id. § 14(f)), and
that they have “cooperated, comi nicated their plans with o1  another, shared information, and
coorc ated their efforts, all in order to create an illegal marketplace operating in parallel to the
legitimate marketplace [for Plaii ffs’ goods],” (id. 4 14(g)). Plaintiffs offered Declarations in

support of these allegations. (ECF Nos. 7, 8,9, 12, & 13.)

On April 23, 2021, Defendant kanhap filed a Motion to Dismiss Pursuant to Rule 20,
reque ing, in the alternative, that this urt either dismiss this case in its entirety, sever all
defendants in the case, or sever only Defendant kanhap. (ECF No. 76, at 1.) In support of its
Motion, kanhap argued that there was “insufficient similarity between the defendants” to justify
joining em under Federal Rule of Civil Procedure 20(a). (/d. at 2.) Kanhap further argued that
Plaint fs had failed to meet either of the required conditions under Rule (20)(a)(2): that Plaintiffs

had failed to allege an issue of law or fact common to all defendants and that Plaintiffs’ claims

* Plaintif yan is the inventor of the BRISTLY?® dog toothbrush and owner of the intellectual property related
thereto; Plaintiff Doggie Dental, Inc. is the exclusive licensee of the intellectual property relating to BRISTLY® dog
toothbrush. (/d. 7 16-17.)
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did r-t arise out of the same transaction, occurrence, or series of transactions or occurrences as

requi d under the Rule. (/d. at 3.)

Plaintiffs filed a Memorandum in Opposition to Motion to Dismiss on May 7, 2021 (ECF
No. 93), and Defendant filed a reply on May 14, 2021, (Defs.” Reply to Pls.” Opp’n to Mot. to
Disr s, ECF No. 99). The Court has re ewed these documents as well supplementary material
filed / Plaintiffs on May 26, 2021 (ECF No. 104), June 7, 2021 (ECF No. 110), and July 29,

2021 (ECF No. 120).
1 ANDARD

Under Federal Rule of Civil Proc lure 20, the court may join defendants in one action if
the ¢~ 'ntiffs seek relief “jointly, severally, or in the alternative with respect to arising out of the
same ansaction, occurrence or series of transactions or occurrences;” and “any question of law
or fz  common to all defendants will arise in the action.” Fed. R. Civ. P. 20(a)(2). These
requi ments “promote trial convenience and expedite the final resolution of disputes,” Horton
Co. - Int'l Tel & Tel Corp., 85 F.R.D. 369, 371 (W.D. Pa. 1980), and are to be liberally
const 2d in service of those ends, Salley v. Wetzel, No. CIV.A. 3:12-1515, 2013 WL 3157558
(M.D a. June 20, 2013), aff'd sub nom. Salley v. Sec'y Pennsylvania Dep't of Corr., 565 F.
App'> "7 (3d Cir. 2014). While “the impulse is toward entertaining the broadest possible scope
of act’ ~n consistent with fairness to the parties,” United Mine Workers of Am. v. Gibbs, 383 U.S.
715,7 3%(1966), Rule 20 does not confer unlimited discretion on the court to join parties. Rather,

joinde- is only proper when both  jui :nts under the Rule are satisfied. Horron, 85 F.R.D. at

371.
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III h'SFITCSION
A. Rule 20(a)(2)(B): Cc mon Questions of Law and Fact

Defendant kanhap’s Motion to Dismiss first argues that Plaintiffs fail to meet the
requirement of a common question of law or fact, as required by Rule 20(a)(2)(B). Defendant
states hat “[t]he only core facts that defendants have been alleged to share in common are that
they offered the alleged infringing product for sale, and allegedly infringed the same patent.”
(ECF No. 76, at 3.) In determining whether the requirement of Rule 20(a)(2)(B) is satisfied,
court 1ave often looked to the commonality requirement under Federal Rule of Civil Procedure
23(a) 12 requirement which presents a “very low threshold.” Miller v. Hygrade Food Prods.
Corp., 202 F.R.D. 142, 145 (E.D. Pa. 2( |) (quoting Barnes v. Am. Tobacco Co., 161 F.3d 127,

141 n. 15 (3d Cir. 1998)).

In a case involving intellectual property, such as this one, there will generally be at least
one common issue of law or fact for all defendants, namely, whether the Plaintiffs have a valid
claim to ownership of the intellectual pr erty in question. See, e.g., AF Holdings, LLC v. Does
1-1058, 752 F.3d 990, 998 (D.C. Cir. 2t 4); Donkeyball Movie, LLC v. Does, 810 F. Supp. 2d
20, 3¢ D.D.C. 2011); SRI Int'l, Inc. v. I rnet Sec. Sys., Inc., No. Civ. 04-1199-SLR, 2005 WL
85112¢ at *4 (D. Del. Apr. 13,20 5). In order to prevail ont r claims for patent infringement
in thi :ase, Plaintiffs must prove, inter alia, that they own the patent for the BRISTLY® dog
toothbrush and that the defendants’ products infringe on at least one claim of the patent. (See
ECF No. 2, 99 47-48.) The Court concludes that Plaintiffs have satisfied the requirements of

Rule 2" (a)(2)(B).}

3 Defendant also argues that even if there are common questions of law or fact with respect to the merits of the
Plaintiffs’ claims, “there are no common questions of law or fact with respect to damages because not all defendants

4.
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requi s that the claims against the joine defendants have a “logical relationship to one another”
and 1__ture “the same factual issues [or] the same factual an legal issues.” Transamerica, 292
F.3d at 390. In the Court’s estimation, that box is checked here, based on the allegations of the

Comy 1int, and the inferences that can be fairly drawn from them.

Step two is to identify and exclude allegations that “being merely conclusory, are not
entitled to the presumption of truth.” Connelly, 809 F.3d at 789. The relevant allegations here are
that Defendants engaged in ““a coordinated effort to sell products that infringe Plaintiff’s patent.”
(ECF No. 93, at 2.) Plaintiffs further state that Defendants have “cooperated, communicated their
plans -ith one another, shared information, and coordinated their efforts.” (ECF No. 2, 9 14(g).)’
Defendant argues that Plaintiffs’ allegations are conclusory and are therefore insufficient under

Rule ). (ECF No. 99, at 5.)

A panel of the Third Circuit has held that a Plaintiff “may plead allegations based upon
inforr-1tion and belief, “so long as there are no ‘boilerplate and conclusory allegations’ and
‘[pllaintiffs . . . accompany their le 1 theory with factual allegations that make their
theoretically viable claim plaus le.”” McDermort, 649 F. App'x 263, 268 (3d Cir. 2016)
(alterations and omissions in original) (quoting /n re Rockefeller Ctr. Props., Inc. Sec. Litig., 311
F.3d 8, 216 (3d Cir. 2002)). This is particularly so when the factual information required to

substantiate those allegations is “peculiarly within the defendant’s knowledge or control.” /d. at

7 Plaintiffs additionally allege that “Defendants are employing and benefiting from substantially similar, paid
advertising and marketing and advertising strategies.” (/d. § 14(f).) One inference that might be fairly drawn from
those ¢ rments is that the result that is led is not a coincidence, but the result of common activity if not express
coordil...ion. At this stage of the case, wat permissible inference must be considered in evaluating the pending
Motion.



Case 2:21-cv-00271-MRH Document 126 Filed 09/07/21 Page 8 of 10

26 18 (quoting In re Rockefeller, 311 F.3d at 216).® And finally, the Third Circuit directs that
“the :arest indication that an a :gation is conclusory and unworthy of weight in analyzing the

sufficiency of a complaint is that it embc (es a legal point.” Connelly, 809 F.3d at 790.

Plaintiffs in this case allege that defendants engaged in direct coordination. Plaintiffs
support that allegation with a declaration stating that certain defendants manufactured counterfeit
good and supplied them to other defendants. (Dertsakyan Decl., ECF No. 7, § 20.) Plaintiffs
also aver that Defendant worked together with others by sharing information and communicating
their ans with each other. (ECF No. 2, | 14(g).) The Court concludes that these allegations
provide more than a conclusory boilerplate statement that defendants were working in concert.
Rathe., they explain how the defendants allegedly worked together in a common scheme to profit
off the unauthorized use of Plaintiffs intellectual property. Cf McDermott, 649 F. App’x at 268
(“We ind that the allegations in the Amended Complaint do not ‘paraphrase in one way or
another the pertinent statutory language or elements of the claims in question.” Instead, the
allegations explain how [the Defendant] allegedly breached the contract.”) (quoting Connelly,
809 F d at 790). Given that the information necessary to further substantiate these allegations—
for ¢ mple, records of any communications between defendants—is peculiarly within the
control of the Defendant and ott  defendants, the Court concludes that the allegations must at

this stage of the case be credited.

Step three is to construe the allegations in the Plaintiffs’ favor. Connelly, 809 F.3d at 790.
After ‘lell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), “there must be some showing

sufficier to justify moving the case beyond the pleadings to the next stage of litigation.” Phillips

8 And  t would certainly appear to be the situation here, where the allegations of the Complaint are that most of
the ch:  nged conduct would have occurred outside of the United States. (See ECF No. 2, § 21; Dertsakyan Decl.,
ECFN 7,9 20; Decl. of Stanley D. Ference 11T (“Ference Decl.™), ECF No. 12,9 12.)

-8-
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v. C

~

. of Allegheny, 515 F.3d "4, 234-35 (3d Cir. 2008). The allegations must be plausible

but 1 >d not be probable. /d. at 234. Moreover, the standard of review remains “highly

kbl

favor le,” and after excluding boiler; ite legal conclusions at step two, the Court should

“assu...c all remaining factual allegatic ; to be true, construe those truths in the light most
favor le to the plaintiff, and then draw all reasonable inferences from them.” Connelly, 809

F.3d: 790.

Applying these principles, the Cc 't concludes that the Plaintiffs have set forth sufficient
allege..ons to satisfy the requirements of Rule 20(a)(2)(A). The Plaintiffs aver that the
Defer  ts are engaged in a commo coordinated scheme to “manufacture, arrange the
manu  1re of and/or sell and otherwise distribute the Infringing Products.” (ECF No. 2, ] 11.)
The 1itiffs provide supporting declarations grounding this belief in their independent
inves ion, which they allege found that certain defe lants were manufacturing and
distri g Infringing Products » other defendants. (Dertsakyan Decl., ECF No. 7, q 20.)
Takir  ese allegations as true, as the Court must at this juncture, Plaintiffs’ record averments

demo  ite the “logical relationship” required to meet the common transaction or occurrence

PR

requi~~ "= "hird Circuit preceder See Transamerica, 292 F.3d at 390.
I IN
res that plaintiffs seeking to join multiple defendants in a single suit meet
two r ider Rule 20(a)(2)(A), the rights to relief against the joined defendants must
arise € transaction, occurrence, or series of transactions or occurrences.” Under
Rule re must be a “question of law or fact common to all defendants.” Because
the C hat Plaintiffs have s -“isfied both requirements, Defendant kanhap’s Motion
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